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MISCELLANEOUS APPEAL AGAINST ORDER OF INTELLECTUAL PROPERTY TRIBUNAL, SINDH AND
BALOCHISTAN

Appellant: MUHAMMAD SADIQ, through Power of Attorney
Respondents: MUHAMMAD HASSAN and another
Decision: The appeal was allowed, and the impugned order passed by the Intellectual

Property Tribunal, Sindh and Balochistan at Karachi - rejecting the Appellant's
plaint — was set aside, with the matter remanded to the Tribunal for decision on
merits after recording of evidence.

The brief facts of the case are that the Appellant filed suit No. 03/2023 before the Intellectual Property
Tribunal claiming exclusive ownership and copyright over Sufiyana Kalam song titled "Janam Fida-e-
Haideri," seeking a declaration that the defendants had no right to publish, release, or upload the song,
a permanent injunction restraining them from using or benefiting from it, Rs. 10 million in damages
from defendant No.1l, and removal of the song from defendant No.l's YouTube channel ("MAK
Production"). The respondent (defendant) moved an application under Order VII, Rule 11, C.P.C. for
rejection of the plaint, which the Tribunal allowed vide the impugned order, prompting the present
appeal.

Learned counsel for the Appellant submitted the impugned order exceeded the permissible scope of
Order VII, Rule 11, C.P.C., as the Tribunal had gone into disputed questions of fact and placed reliance
on the Respondent's written statement, which was impermissible under the provision.

Learned counsel for the Respondent argued that the application was correctly allowed since the
Appellant had filed the suit by concealing material facts — namely, an earlier agreement/affidavit
permitting defendant No.1 to use the song (annexed as Annexure C to the written statement) — and
had relied on the notification that was fake. It was further contended that under Section 56 of the
Copyright Ordinance, 1962, infringement occurs only where a person uses a copyrighted work without
the owner's consent, and Section 57 of the Ordinance exempts fair dealing with dramatic, musical, or
artistic works from constituting infringement.

The court undertook a detailed analysis of Order VII, Rule 11, C.P.C., relying on the principles laid down
in Haji Abdul Karim v. Messrs. Florida Builders (Pvt.) Ltd. (PLD 2012 SC 247), holding that: (i) the
provision speaks of "rejection” of plaint, not "dismissal" of suit — a deliberate distinction, since
rejection under Rule 13 does not bar a fresh plaint on the same cause of action, unlike a decree
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governed by res judicata under Section 11, C.P.C.; (ii) the word "appears" in clause (d) imports a lower
threshold than "proved" or "established," meaning the court must determine only whether the suit
appears barred from the plaint's own averments, not conduct a mini-trial; (iii) primacy — though not
exclusivity — must be given to the contents of the plaint; the written statement cannot be examined or
juxtaposed against the plaint to test the correctness of its averments, as that exercise is reserved for
trial after evidence is recorded; and (iv) while the court retains judicial discretion to reject self-
contradictory or absurd averments (including by reference to documents appended to the plaint or
admitted documents), this must be exercised on the plaint's own terms, not on denials raised in the
written statement.

Applying these principles, the Court held that the Tribunal's impugned order was beyond the
permissible scope of Order VII, Rule 11, C.P.C,, as it had adjudicated disputed questions of fact in a
summary manner without recording evidence, and that the Appellant's alleged awareness of the prior
agreement and alleged concealment could not conceivably form a ground for rejection of the plaint.
Accordingly, the impugned order was set aside and the matter remanded to the Tribunal for decision
on merits after recording of evidence, with a direction that the Tribunal not be influenced by the
findings of the impugned order. The appeal was allowed, with no order as to cost.
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