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Nigeria – M&A adviser
Chief G.O. Sodipo & Co. is a major Nigerian firm formed in the early 1960s,
with a broad based range of legal services. Clients include individuals,
corporate and governmental agencies; meanwhile, the firm provides advice
to enhance sound analysis and decisions regarding the implementation of
various transactions.
When asked to describe the current business environment in Nigeria, senior
SDUWQHU'U%DQNROH6RGLSRQRWHGWKDWGHVSLWHVRPHLGHQWLÀDEOHFKDOOHQJHV
that could impede trade and investments, the companies that are tenacious
and rely on experienced advisers are not only able to navigate the business
environment ethically in Nigeria – they have also grown beyond business
forecasts.
“The telecommunications industry is proof,” he said. “While AT & T and
some world leaders in the telecommunications industry restrained themselves
from the Nigerian market, MTN, the South African group, has grown so much
that it has been able to move its headquarters from South Africa to Nigeria.”
He added that this is why Nigeria remains an investor’s haven for the bold.
&RPSDQLHVWKDWKDYHEHHQÀQHGIRUEHLQJXQHWKLFDO²IRULQVWDQFHLQFRQWUD
vention of the US Foreign Corrupt Practices Act – have adopted more ethical
ZD\VRIGRLQJEXVLQHVVDQGKDYHUHPDLQHGSURÀWDEOHDQGWKHUHKDYHEHHQD
rise in the level of FDI.
“Meanwhile,” he explained, “the scope and framework of M&A is governed
E\VHYHUDOVWDWXWHVLQ1LJHULDWKHSULQFLSDOOHJLVODWLRQEHLQJWKH,QYHVW
ment and Securities Act 2007 (the ISA) and its corresponding Securities and
Exchange Commission Rules and Regulations. The Securities and Exchange
Commission is the body established under the ISA to regulate and enforce the
VWDWXWH(YHU\PHUJHUDFTXLVLWLRQRUEXVLQHVVFRPELQDWLRQEHWZHHQFRPSD

nies is subject to their review and approval.
“Other statutes include the Companies and Allied Matters Act 2004,
the Companies Income Tax Act, and the Investment and Securities
Tribunal Procedure Rules. There are other regulations governing
0 $LQWKHÀQDQFHDQGLQVXUDQFHVHFWRU²VXFKDVWKH%DQNDQG
Other Financial Institutions Act 2004, the Insurance Act, 2003 and the
Central Bank regulations on M&A.”
+HFRQFOXGHGE\QRWLQJWKDWWKH,6$GHÀQHVDPHUJHUDVDQ\
amalgamation of the undertakings, or any part of the undertakings
or interest, of two or more companies. It can also be classed as the
undertakings, or part of the undertakings or interest, of one or more
companies and one or more corporate bodies. A merger may be
achieved in any manner including the purchase of shares, assets and
the amalgamation of the company with another. The Act therefore
contends that there are other methods of effecting a merger.
He said: “Three categories of mergers are provided in the Act and
they are – dependant on the combined annual turnover or assets of
the merging companies – classed as a small, intermediate or large
merger.
“In considering a merger the commission must determine, among
other factors, the implications of the merger on the competition.”
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Industry Update: The Competition Act of Pakistan
During the fourth quarter of 2010, Pakistan enacted the Competition Act,
2010. The preamble of the Act states: “An Act to provide for free competition in all spheres of commercial and economic activity to enhance
economic efficiency and to protect consumers from anti-competitive
behaviour.”
The Act applies to all undertakings and all actions or matters that take
SODFHLQ3DNLVWDQDQGGLVWRUWFRPSHWLWLRQZLWKLQWKHFRXQWU\´8QGHUWDN
ing” encompasses natural or legal persons, government bodies, regulatory
authorities, companies, partnerships and associations, trusts or any other
bodies involved in production, supply or distribution of goods or services.
According to Mohammad Fazil Bharucha, partner at Bharucha & Co.,
YDULRXVDVSHFWVRIDQWLFRPSHWLWLYHDFWLYLW\IDOOXQGHUWKHSXUYLHZRIWKH
Act. “As for IP matters,” he said, “Section 10 of the Act deals with deceptive
marketing practises and prohibits all undertakings from being involved in
deceptive marketing practices.”
Mr. Bharucha said that distribution of false or misleading information
²ZKLFKLVFDSDEOHRIDIIHFWLQJWKHEXVLQHVVLQWHUHVWRIDQRWKHUXQGHUWDN
LQJ²DVZHOODVGLVWULEXWLRQRIIDOVHRUPLVOHDGLQJLQIRUPDWLRQWRFRQVXP
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ers related to price, character, method or place of production, properties,
suitability for use or quality of goods, fall under the purview of deceptive
marketing practise. False or misleading comparison of goods or fraudulent
XVHRIDQ\RQHHOVH·VWUDGHPDUNÀUPQDPHRUSURGXFWODEHOOLQJRUSDFNLQJ
is considered as deceptive marketing practice also.
$VSHUWKH$FWDQ\FRPSODLQWFRQVWLWXWLQJDQWLFRPSDUDWLYHSUDFWLVHLV
to be lodged with the Commission, established under the Act, and has the
VDPHSRZHUVDVWKRVHYHVWHGLQDFLYLOFRXUWXQGHUWKH&RGHRI&LYLO3URFH
dure, 1908. The Commission examines the complaint and conducts enquiry
in relation thereto.
0U%KDUXFKDDGGHG´,ILWLVVDWLVÀHGWKDWWKHUHKDVEHHQDFRQWUDYHQ
tion of any of its provisions, it issues show cause notice to the undertaking
against whom the complaint has been lodged. Upon receipt of response,
WKH&RPPLVVLRQÀ[HVDKHDULQJWRJLYHRSSRUWXQLW\WRERWKWKHSDUWLHVWR
explain their position. During the proceeding, if the Commission deems
necessary, an interim order in the interest of the public may be issued.”
+HH[SODLQHGWKDWXSRQFRQFOXVLRQRIWKHSURFHHGLQJLIWKHÀQGLQJVRI
the Commission are in favour of the complainant, the Commission may
UHTXLUHWKHRWKHUSDUW\WRWDNHDFWLRQVDVVSHFLÀHGLQLWVRUGHUWRUHVWRUHWKH
SUHYLRXVPDUNHWFRQGLWLRQVRUFRQÀVFDWHIRUIHLWRUGHVWUR\DQ\JRRGVKDY
ing hazardous or harmful effect and may impose a penalty.
“Appeal from the order of the Commission, if passed by a single member
of the Commission, lies to the Appellate Bench of the Commission,” said
Mr. Bharucha. He concluded: “However appeal against the order of two or
PRUH0HPEHUVRIWKH&RPPLVVLRQRUWKH$SSHOODWH%HQFKRIWKH&RPPLV
sion, lies before the Competition Appellate Tribunal. Finally, appeal from
the decision of the Competition Appellate Tribunal lies before the Supreme
Court of Pakistan.”
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